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CHAPTER 12

The Shea Act
ROBERT CONDLIN

§12.1. Introduction. Perhaps the most unusual bill to be enacted
into law during the 1970 session of the Massachusetts legislature was
House Bill 5165, now Chapter 174 of the Acts of 1970. Named the
Shea Act after its sponsor,1 the statute purports to define the rights of
inhabitants of the Commonwealth inducted or serving in the military
forces of the United States.2 Passed in the context of continuing criti
cism of the United States military involvement in Vietnam, the Shea
Act could not help but be a political event of some significance. 3
The statute has been characterized in varying ways: (1) an attempt
at interposition; 4 (2) an attempt to overrule the case of Massachusetts
ROBERT CoNDLIN is a member of the Massachusetts Bar.
§12.1. 1 House Bill 5165 was sponsored by Representative H. James Shea of
Ne\\·ton, now deceased.
2 Acts of 1970, c. 174. The Massachusetts statute, while unusual, is not unparal
leled. A New York statute enacted in 1783 provides: "No citizen of this state
can be constrained to arm himself, or to go out of this state, or to find soldiers or
men of arms, either horsemen or footmen, without the grant and assent of the
people of this state, by their representatives in senate and assembly, except in
the cases specially provided for by the constitution of the United States." N.Y.
Civ. Rights Law §5 (McKinney 1948). This and other such statutes were designed
to protect individuals serving in the militias of the fledgling American states. As
long as a militia was allowed to operate within the boundaries of only its respective
state, it was under the control of governmental leaders who were subject to close
electoral check. This safeguard was not present when the distant voice of the
Federal Government could decide, without restriction, whom, when and where to
fight. See Friedman, Conscription and the Constitution:. The Original Understand
ing, 67 Mich. L. Rev. 1493 (1969). The New York statute was unsuccessfully asserted
in the cases of Berk v. Laird, 317 F. Supp. 715 (E.D.N.Y. 1970), and Orlando v. Laird,
317 F. Supp. 1013 (E.D.N.Y. 1970), as the alleged source of the substantive right to
enjoin the plaintiffs' participation in the Vietnam War because that war had not
been constitutionally autho1·ized.
a The first history of the political processes leading to the passage of the Shea
Act is The People v. Presidential War (W'ells and Wilhelm eds. 1970), which also
describes many of the political ramifications of the statute.
4 The classic formulation of the interposition doctrine, found in Bush v. Or
leans Parish School Bd., 188 F. Supp. 916 (E.D. La. 1960), aff'd, 364 U.S. 500
(1960), defines interposition as "an amorphous concept based on the proposition
that the United States is a compact of states, any one of which may interpose
its sovereignty against the enforcement within its borders of any decision of the
Supreme Court or act of Congress, irrespective of the fact that the constitutionality
of the act has been established by decision of the Supreme Court." 188 F. Supp.
at 922.

